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extended. There is no part of the period of disability that would have hap- 
pened, or would have continued, except for the injury. The consequences of 
the injury extend through the entire period, and so long as the incapacity of 
the employee for work results from the injury, it comes within the statute, 
even when prolonged by preexisting disease. 

The order of the Industrial Accident Board is affirmed. 

KENTUCKY COURT OF APPEALS. 

Milk Dealer's License — Exemption of Grocery Stores Selling Milk — 
Ordinance Held to be Valid. 

City of Newport v. French Bros. Bauer Co. (Mar. 15, 1910.) 

An ordinance which imposes a license tax upon milk dealers Is not void because it ex- 
empts from its provisions grocery stores selling milk, where the grocery stores pay 
a license tax covering their entire business. 

[183 Southwestern Reporter, 532.] 

Hurt, J.: The appellant, city of Newport, which Is a municipal corporation 
of the second class, in 1806 adopted an ordinance, which was amended in 1897, 
and which, as amended, was in force in 1910 and 1911. The ordinance referred 
to prohibited any person, corporation, or company carrying on any trade, busi- 
ness, or profession within the city without first having obtained a license there- 
for as provided by the ordinance. 

* * * # * * * 

There was in force another ordinance of the city in 1910 and 1911 which im- 
posed an annual license tax of $10 upon each person, corporation, or company 
engaged in the business of vending milk, whether carried on with a wagon or 
in a depot. The taxes so imposed were set apart and appropriated to the police 
fund of -the city. 

In 1912 the city adopted an ordinance by the terms of which a lieense tax of 
$10 per annum was imposed upon any one vending milk from a store or depot, 
except a grocery store, and $15 per annum upon the business of vending milk 
from a wagon, and, where more than one wagon was used in the business by any 
one holding a license, the additional wagon or wagons were required to pay a 
vehicle license tax. 

* * * * * * * 

The appellee, alleging that it was a corporation organized and existing under 
the laws of the State of Ohio, and engaged in producing, selling, and delivering 
bakery goods, butter, eggs, milk, cream, and ice cream, brought this suit, by 
which it sought to recover of appellant the license taxes paid to It, and to en- 
join the city from further collecting such taxes from it, and from interfering 
with it in the conduct of its business by enforcing the penal features of the ordi- 
nances against it because of its failure to pay the license taxes imposed. 
* * * * * * * 

The milk vender's licenses complained of were obtained by appellee and the 
tax paid» on May 26, 1D10, $10 ; May 12, 1911, $10 ; May 14, 1912, $15 ; and 
May 14, 1913, $15. A milk dealer is one of the occupations which by section 
8058, subsection 2, Kentucky Statutes, the legislative department of a city of 
the second class is expressly authorized to impose such license tax upon. The 
tax upon a milk dealer which appellee was required to pay for carrying on 
that occupation In 1910 and 1911 was levied by virtue of an ordinance which 
is as follows : 

That each and every person, corporation, or company engaged In the business of 
vending milk in the city of Newport shall pay an annual lieense fee or tax of the sum 
of $10 when carried on with a wagon and $10 when carried on In a depot. 
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In the case of Weyman r ZJity of Newport (153 Ky., 487; 156 S. W., 109) 
tills ordinance was attacked upon the ground that it discriminated in favor of 
(he persons who sold milk, other than from wagons or in depots, and was not 
uniform as required by the constitution, but this court upheld the ordinance 
as valid, and as Iroposlnp the license tax upon all venders of milk, mid that 
the word " depot " embraced any place from which milk was sold. 

The license tax paid by appellee for carrying on its business as a milk dealer 
in 1912 and 1918 was imposed under another ordinance, which was enacted 
In 1912, and was an ordinance imposing a license tax upon the various occu- 
pations, trades, and professions pursued by the different citizens of Newport, 
and the section of which relative to the business of milk dealers was as fol- 
lows : 

l-'or verniers of milk from a store or depot, except a grocery store, the sum of $10; 
from a wagon, the Bum of $15, and when more than one wagon is used, the additional 
wagon or wagons shall pay vehicle license tax. 

This ordinance is attacked upon the grounds that it is contrary to sections 3 
and 171 of the constitution, in that it exempts tie persons selling milk in gro- 
ceries from paying the license tax which is Imposed upon other milk dealers, 
and for that reason it is not uniform and enforces a discrimination In favor of 
the dealers of milk in grocery stores. 

The portions of the ordinance copied into the petition purport to impose a 
license tax upon each occupation, trade, or profession carried on within the city, 
hut the sections fixing the tax upon the various occupations, with the exception 
of milk venders from stores and depots, except grocery stores, and from wagons, 
are not set out in the petition, and the petition fails to allege that a license tax 
upon vending milk from a grocery store is not imposed. It is true that under 
authority given to municipal councils to impose license taxes upon trades, occu- 
pations, and professions a class may be designated for taxation and other 
classes not taxed ; but when a class is designated for taxation, as all the per- 
sons of a certain trade or occupation, then all the persons who follow such 
trade or occupation must be taxed, and to that extent the taxation must be 
uniform, but the persons of the occupation may be separated into classes, upon 
a reasonable and fair basis, and a different license fee imposed upon each class. 
(Weyman v. City of Newport, 153 Ky., 490; 156 S. W., 109; Hager v. Walker, 
128 Ky., 1 ; 107 S. W., 254 ; Schuster v. City of Louisville, 124 Ky., 189 ; 89 S. W., 
689 ; City of Louisville v. Sagalowskl, 136 Ky., 324 ; 124 S. W., 339 ; City of 
Covington v. Dalhelm, 126 Ky., 26; 102 S. W., 829.) License taxes have been 
held to be valid when the same license fee is exacted from each person engaged 
In a certain occupation. A uniform tax in the nature of a license tax levied 
upon each person engaged in a certain occupation in accordance with the 
amount of business done by him, without any change in proportion to the 
increase of the business, lias been held to be valid. Again, the class designated 
for taxation lias been divided into subclasses, according to the amount of busi- 
ness done, and a different tax levied upon each of the subclasses, and this 
method of levying a license tax has been held to be valid. (Gordon v, City of 
Louisville, 138 Ky., 442; 128 S. W., 327.) Hence, if no license tax was levied 
upon the grocer who sells milk, it would be a discrimination In his favor and 
the ordinance would be invalid ; but it is a matter of common knowledge that 
grocers sell in their stores all of the articles of both food and drink which go 
into the dally consumption of the people, and It would be utterly impracticable, 
as well as burdensome, to require a separate license for the sale of each article 
which lie vends and a payment of a separate license tax thereon. If a grocer 
who sells milk in his store should be required to pay a license tax upon his 
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entire business as a grocer, which would include that of vending milk as well 
as the other articles sold from his store, it could not be said that the ordinance 
under discussion makes a discrimination in his favor against the venders of 
milk from wagons and from stores other than grocery stores. Considered in 
connection with the section of the ordinance which provides that each person 
who engages in an occupation within the city must pay a license tax, although 
the part of the ordinance which is copied into the petition does not provide for 
the levying of a license tax upon a grocer, and the petition failing to allege 
that such an ordinance was not then in effect, it can not be presumed that there 
was no such ordinance, and hence it can not be said that the ordinance com- 
plained of is inherently violative of law or of the well-settled principles that 
are generally recognized as limitations upon the enactment of ordinances by 
municipalities. Hence the appellee must necessarily affirmatively show that the 
facts are such that, as applied to him, the ordinance is discriminatory and 
unfair or oppressive, and this the appellee has failed to do by any allegation of 
his petition. ( Wells v. Mount Olivet, 126 Ky., 131 ; 102 S. \V., 1182 ; 31 Ky. Law 
Rep., 57C; 11 L. K. A. (N. S.), 1080.) 



